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CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Resumed from 2 April.   
Clause 50:  Clean up notice -  
Debate was interrupted after the clause had been partly considered.   

Mr B.K. MASTERS:  I cannot let this opportunity go by without pointing out an irony.  We are debating the 
Contaminated Sites Bill 2002.  Earlier today, the minister, without the company’s permission, released a 
document to the public to deflect media attention about whether certain lobbyists were trying to influence her on 
another issue.  The minister’s judgment, although consistent with past judgments, is nonetheless misguided.  
Rather than working with industry, in this instance the minister has used it as a sacrificial lamb.  Yesterday, I 
referred to an industry group’s concern about clause 50(3)(b)(i), which states -  

the form of remediation and monitoring to be undertaken . . . . 

The industry group suggested that that wording be changed so that it reads “objective of remediation and 
monitoring to be undertaken”.  An e-mail sent to me indicates that the reasoning behind the suggested change is 
as follows -  

The purpose of the Bill is to provide the powers to set the soil and underground water concentrations to 
ensure that human health and environmental values are protected.  On this basis, the purpose of the Bill 
is to provide the powers to direct that remediation occurs to deliver this protection.  However, it is not 
the purpose of the Bill to direct persons on which remediation technology should be adopted to achieve 
the remediation goals.  Subsection 4 recognises that contaminated sites management uses accepted risk-
based approaches to achieve remediation objectives.  On this basis, the CEO should be granted the 
power to direct and enforce the remediation objective, but not the remediation technology employed.  
Subsection (52) provides powers for an appeal against a clean up notice.  However as Subsection 50 
(3,b,i) specifically provides the CEO with the power to specify the remediation technology, there would 
be no basis for an appeal if an alternative technology can deliver the same remediation objective as that 
specified in the notice.   

That is a good point.  Substituting the word “objective” for the word “form” will remove the chief executive 
officer’s power to direct what technology will be used to remediate a site.  The end goal is the important factor.  
It could then be a process of negotiation between industry, the person responsible for remediation and the CEO 
about the best way of achieving that.  Will the minister indicate whether she will accept an amendment to change 
that wording?   

Dr J.M. EDWARDS:  I tabled that information today - the member for Vasse should read it - because the pH 
levels of 1.5 to 3 indicate a severe contamination at that site.   

Mr B.K. Masters:  No-one is drinking that water.   

Dr J.M. EDWARDS:  How does the member know that?  People drink bore water.  When we had similar 
problems elsewhere we discovered, to our horror, that people were drinking contaminated bore water.  Some 
individuals drink bore water for various reasons, including health reasons.  When I found out about the situation 
on the Friday afternoon, I insisted that an alert go out immediately that night - which it did.  I understand that the 
company intended to release the report but, because it was delayed, I went ahead and released it.  There is no 
issue of deflection, because I do not have an issue from which to deflect.   

I do not support the industry group’s amendment.  Although the objective of remediation may be a matter of 
interpretation - the end result is remediation - the process of getting there may not be totally satisfactory.  In 
referring to the form of remediation, we know exactly what the person will do.  I am advised that although larger 
industries may be able to comply with the member’s notion of objective, inexperienced mediators and smaller 
sites would need much greater direction, and that is covered by describing the form of remediation.  I am further 
advised that under subclause (4), the management plan provides a measure of flexibility to both the CEO and the 
company involved.   

Mr B.K. MASTERS:  I am not totally convinced that the minister appreciates that the current wording of the 
clause will give power to the CEO, which both I and the industry group to which I referred believe is 
inappropriate.  The proof of the pudding will be in the eating.  We will see how the CEO applies this clause 
when the Bill becomes an Act.  Hopefully, the outcome will be more important than the process.  

Dr J.M. EDWARDS:  I move -  

Page 44, after line 17 - To insert the following new subclause -  
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(5) A clean up notice may require a person on whom it is binding to do any thing referred 
to in subsection (3) or (4) in accordance with an approval, direction or requirement of 
a type specified in the notice by a person specified in the notice. 

This subclause was accidentally omitted for clean-up notices.  A similar subclause is included for investigation 
notices.   

Amendment put and passed.   

Dr J.M. EDWARDS:  I move -  

 Page 44, line 20 - To delete “may”. 

 Page 44, line 21 - To insert before “require” the word “may”. 

 Page 44, line 26 - To insert before “briefly” the following -  

  if a requirement is made under (a), is to 

These amendments are required to ensure that the wording is consistent with the intent of subclause (5); that is, if 
paragraph (a) applies, paragraph (b) is also required.   

Amendments put and passed.   

Clause, as amended, put and passed.   

Clause 51 put and passed.   

Clause 52:  Appeals from notices -  
Mr B.K. MASTERS:  I move -   

 Page 46, after line 8 - To insert the following - 

  (b) under section 46 to amend a notice or give an additional notice; or 

When we discussed this amendment yesterday, the advice that the minister provided to me was that under clause 
46, an amendment to a notice is itself considered to be a notice, particularly when we go back to clause 41, 
which provides a definition of “notice”.  Not being a lawyer, I guess I could take the minister’s advice on that 
matter.  However, I put to the minister that this amendment will put beyond any reasonable doubt that a notice 
amending a notice is subject to appeal.  

Dr J.M. EDWARDS:  We will not support the amendment because our advice is that it is not required.  As the 
member has very eloquently explained, appeal rights are already covered in clause 52.  In addition, as I 
explained yesterday, there is a feeling that if we were to insert some of these clauses in particular parts of the Bill 
but not in other parts, it might call into question the appeal right in other parts of the Bill.   

Amendment put and negatived. 

Clause put and passed.   

Clause 53:  Powers in respect of remediation, investigation and ensuring compliance with notices -   

Mr B.K. MASTERS:  I have been approached by another industry group about this clause and also clause 60, 
which relates to the contaminated sites management fund.  The industry group raises the following concern -  

 . . . that the ability of the CEO to order investigations is purely at the cost of the operator regardless of 
the outcome.  If an operator is required to carry out an investigation that shows no contamination, there 
should then be a mechanism to claim for compensation in regard to the cost of the program (which 
could amount to significant costs if drilling and laboratory testing etc is required).   

This would then help to limit spurious claims and ensure that DEWCP was not able to order 
investigations with impunity.  It would ensure that decisions to order an investigation were carefully 
thought out and warranted.  An alternative would be for state funded investigations with a requirement 
for costs to be claimed in the event of contamination being proven. 

I believe there is an amendment from the National Party along these lines.  Previously in consideration in detail I 
have pointed out my concern that the legislation provides many opportunities for spurious, vexatious or 
malicious claims to be made, with ultimately the major cost being incurred by the person who is accused of 
being in control of the contaminated site.  This suggestion from industry is, in my view, not unreasonable.  
However, I am a bit cautious about supporting the final statement; namely, the suggestion that there be state-
funded investigations, with the cost to go back to the owner of the land or other appropriate persons if the 
contamination is proved.  I imagine that no-one in industry would suggest that government can do it better than 
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industry or private enterprise.  Nonetheless, the point is still valid; namely, that some serious flag waving should 
be carried out before the CEO makes a decision that could force the owner or occupier of a site that has been 
claimed to be contaminated to spend a large sum of money.  To have the State pick up the tab for that - and the 
mechanism for that has obviously not been discussed in the submission to me - would act as a significant and 
desirable brake on the willingness of the CEO to order what could be a very costly and potentially not well-
justified investigation. 

Dr J.M. EDWARDS:  I thank the member for his comments.  In some ways we have been through this before.  
Part of the reason that the legislation is framed in this way is to ensure that we do not get spurious claims.  I 
remind members that a report will effectively be a statutory declaration.  The CEO will then have to make a 
decision.  If the CEO decides that the report is substantiated, the CEO will have gone through a process in which 
he will have considered the report very carefully.  I guess the member is talking about the scenario in which the 
report is substantiated and an investigation is required.  If the situation has come to that, it would be in 
everyone’s best interests to have the site investigated to determine whether it is contaminated.  In my fairly short 
experience as a minister, I have not yet come across a suggested contaminated site that has turned out to be less 
contaminated than what people have envisaged.  Generally what happens is that the more people look at a 
contaminated site the more contaminated it is found to be.   

Mr B.K. Masters:  I have mentioned Paul Nield.  The minister might not realise that in some cases the claims of 
contamination have had little or no validity.  

Dr J.M. EDWARDS:  Certainly there are some claims like that - in my experience not a large number, but the 
member has alluded to one.  Steps will need to taken all the way through to check the veracity of the claims to 
ensure that we do not go down the track of getting work done that does not need to be done.  I cannot accept the 
notion that it be state funded.  We are putting in place a process that is very responsible and that will require a 
number of steps to be taken before an investigation or other action is required.  At the end of the day that 
responsibility will fall on the landowner.   

Clause put and passed.   

Clause 54:  Where entry to a site, or the taking of action, to comply with notice or to remediate refused -  
Mr B.K. MASTERS:  I move -   

 Page 49, lines 3 to 26 - To delete the lines and substitute the following - 

  The occupier or owner, as is relevant, of land on which action necessary to remediate the land 
or to comply with a requirement of a notice who - 

  (a) refuses permission for the person responsible for remediation to enter, or remain on, 
the land or to take any action on the land necessary to carry out the remediation, or to 
comply with a requirement of the notice; or 

  (b) after a reasonable amount of time has elapsed, has failed to give permission for the 
person to do any of those things on the land, 

  commits an offence. 

I have written a note to myself saying that this clause is bizarre.  This clause relates to what needs to happen 
when someone who has the responsibility for remediation is not able to gain access to the site on which the 
remediation needs to be carried out.  A long, convoluted process is outlined in clause 54 whereby if the person 
cannot gain access, the owner or occupier who is denying access then becomes the responsible person and is 
required to undertake the remediation; and, having done that, that person can then send the bill to the person who 
initially was legally responsible for remediation, and so on.  Through my amendment I am suggesting that if an 
owner or occupier refuses access to land, that owner or occupier commits an offence punishable by a penalty of 
$500 000, and a daily penalty of $100 000 if the offence continues.  Any owner or occupier refusing access 
unlawfully would very quickly provide access when faced with a daily penalty of $100 000, let alone an initial 
fine of up to $500 000.  I could make other suggestions.  For example, why not simply allow the person given 
the responsibility for remediation to obtain a court order to enforce access to the site?  Why go down this 
convoluted path of transferring responsibility, and then allowing the person to whom responsibility has been 
transferred to come back and claim costs against the person from whom the responsibility has been taken?  It is 
bizarre, and there are better ways of doing it.  I am suggesting one, and I hope the Government will support an 
eminently fair and reasonable solution to a strange and serpentine course of action.  

Dr J.M. EDWARDS:  We were quite excited when we initially read the amendment proposed by the member for 
Vasse.  There is some validity in his comment that this clause is long and serpentine.  The difficulty is that, 
having looked at the amendment very carefully with a view to taking it on board, I have been advised that it still 
does not solve the potential problem.  The amendment will not resolve the deadlock created when an owner or 



Extract from Hansard 
[ASSEMBLY - Thursday, 3 April 2003] 

 p6191b-6203a 
Mr Bernie Masters; Dr Judy Edwards; Mr Brendon Grylls 

 [4] 

occupier refuses access to the site to the person responsible for the remediation.  If the suggestion is to obtain 
court orders and the like, we may as well stick with what we have in this clause.  The leverage of being able to 
make such an owner or occupier responsible for remediation of a site is considered necessary to ensure that such 
sites are remediated, and not just left standing.  This would not happen very often, but all members will know 
that sometimes they come across quite strange circumstances that can defy logic.  Try as we might, we still 
believe that this is the best mechanism for achieving that outcome.  We would have liked to accept the 
amendment.  We liked what the member was saying about it, but what he said is not actually reflected in the way 
it would be implemented.  

Mr B.K. MASTERS:  This Bill is intended to have contaminated sites remediated.  I am not convinced that the 
way that clause 54 is written will enhance the ability of the State to achieve that goal.  Issues of who is 
responsible, when and how remediation is to occur, and the chief executive officer of the Department of 
Environmental Protection perhaps having to negotiate with new people to get a management plan put in place, 
can drag out the process for a long time.  I do not see how clause 54 as written will speedily achieve the goals the 
Government has.  Conversely, if there is an imminent threat to human health or the environment, an earlier 
clause in this Bill allows the issue of a hazard abatement notice, which could be applied regardless of whether 
the owner or occupier is refusing access.  In other words, if an urgent remediation is required, other parts of the 
Bill allow that to happen.  Where remediation is not urgent, a daily penalty of $100 000 and a maximum initial 
penalty of $500 000 will very quickly force the owner or occupier to provide access to the site so that the person 
financially responsible for remediation can get on with the job.  I can only repeat that the amendment I have 
moved does not go through the convoluted process that clause 54 would otherwise require.  It simply says that 
the owner or occupier of a site refusing access without reasonable cause commits an offence.  No ongoing harm 
or threat to the environment or human health would exist, because in that case a hazard abatement notice could 
be immediately issue by the CEO.  This clause as written seems a very bizarre way of tackling the problem.  It is 
worse than using a sledgehammer to crack a peanut.  

Dr J.M. EDWARDS:  In response, I will point out a couple of things.  The first is that a hazard abatement notice 
is just that.  It is more about acknowledging the hazard and putting restrictions in place, whereas this clause is 
about entry to a site, or taking action to comply with a notice or to remediate.  At line 17, the clause states that a 
decision may be made by the committee, so it would not happen in every instance, but it is here as a backup so 
that the committee has that capacity, if it thinks it is required.  

Amendment put and negatived. 

Mr B.K. MASTERS:  Could the minister explain in layman’s language the words “without reasonable cause” in 
clause 54(1)(b)?  Who determines what is reasonable or unreasonable cause?  Would it be determined by the 
CEO or the committee?  Could the matter be taken to a court of law or is there legal understanding that “without 
reasonable cause” has a general meaning that will not allow diverse and sometimes inappropriate or erroneous 
interpretations of this clause?   

Dr J.M. EDWARDS:  The committee will make the decision.  Thanks to the member for Vasse’s amendment, 
there will always be a legal practitioner on that committee.  I understand that the term “without reasonable 
cause” has a particular legal flavour to it, which adds weight to the member’s amendment, taken up by the 
Government, that there be a legal practitioner on the committee.  The committee decides it, and the legal 
presence on the committee will give guidance in the definition of “without reasonable cause”.  There are legal 
overtones in those words. 

Clause put and passed. 

Clause 55:  State may recover cost in some circumstances - 

Mr B.K. MASTERS:  In line 13 there is reference to a six-year period for orphan sites.  How was the number six 
arrived at?  We are talking about the State being able to recover costs in some circumstances.  Why six years?  Is 
it because of the statute of limitations, or is there some other reason? 

Dr J.M. EDWARDS:  That is a searching question.  I do not know. I will answer that either today or during the 
third reading stage. 

Clause put and passed. 

Clause 56:  Person may recover cost in some circumstances - 

Mr B.J. GRYLLS:  I move -  

Page 53, after line 27 - To insert the following -  
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(5) A person may lodge an application for compensation to recover in part or in full costs 
incurred in investigating a notice where the outcome of the investigation revealed no 
evidence of contamination. 

The member for Vasse and I have been concerned about spurious claims and claims that have led to industry 
being forced to mount and finance investigations into contamination on their properties.  This amendment moved 
by the National Party allows a company to recover costs if an investigation reveals no evidence of 
contamination.  We are also confident that this amendment will prevent the department from taking an 
“investigate all claims” approach and force it to act in a responsible manner.  This will come back to the chief 
executive officer to whom the minister has referred.  It provides a little bit of support for industry to know that 
the CEO of the departmental committee will need to take into consideration the fact that if a spurious claim is 
made and causes costs for industry, industry has some recourse. 

Dr J.M. EDWARDS:  The Government will not accept this amendment, for the reasons enunciated when it 
rejected similar amendments in earlier parts of the Bill.  I will go through it again: it will not be easy to make a 
report of a contaminated site.  The decisions made by the CEO when the site is classified with a level of 
contamination will be evidence-based decisions.  The committee will be assisted by a lawyer, an auditor and 
other experts.  The whole framework contained within the Bill will make sure that all decisions are carefully 
considered, that spurious claims are knocked out early on and that contamination is the key focus.  If a site were 
classified as being potentially contaminated and an investigation is required, that would not happen without very 
good evidence to show that classification needed to be put in place.  I am also reminded that these decisions may 
be appealed on the way through.  If at the end of the day landowners found that the site was not contaminated 
they would be pretty grateful. 

Amendment put and negatived. 

Clause put and passed. 

Clause 57 put and passed. 

Clause 58:  Memorial is to be lodged if notice given, or land classified as contaminated - 
Mr B.K. MASTERS:  I move - - 

Page 54, lines 28 and 29 - To delete the phrase “other than a notice under section 46 amending a 
previous notice”. 

I must now admit to some genuine confusion.  Why would there not need to be a memorial on a title where a 
notice under section 46 amending a previous notice has been made, when the minister said that a notice 
amending a notice under section 46 automatically is a notice?  If the minister issues a notice amending a notice, 
the amending notice is a notice.  It would need to be registered on the title as a memorial to be consistent with 
the other sections of this legislation. 

Dr J.M. EDWARDS:  Essentially the memorial is already there.  The memorial merely states that a notice has 
been issued.  It does not provide details of what is contained in the notice.  If the notice is amended we will not 
give details of what is in the notice.  The memorial is merely a signal that it is there. 

Mr B.K. Masters:  I cannot say I have ever seen a memorial on a title, but I have seen caveats on titles and they 
normally refer to a document which has some identifying words to describe it and often a date.  If under section 
46 a notice is issued amending a previous notice, and the memorial refers only to an earlier unamended notice, I 
can see some room for someone looking at a memorial, possibly accidentally or unintentionally, and then 
looking at the wrong document to which the memorial refers.  A similar case was when the Department of 
Fisheries gave the wrong advice to a certain crayfisherman at Carnarvon. 

Dr J.M. EDWARDS:  The memorial will guide people to the database.  The memorial is a signal.  There is not a 
lot of information with a memorial, but it tells a person where to go to get that information.  The database will be 
updated when the notice is amended. 

Mr B.K. Masters:  The memorial will not have a specific date referring to which notice the person reading the 
memorial needs to check? 

Dr J.M. EDWARDS:  We will double check, but regardless of that, if there is a memorial they need to go to the 
database to find the details of why the memorial was there and what is in the notice.  If the memorial has been 
amended, the database will have been updated and the information will be there. 

Mr B.K. MASTERS:  I continue to seek the amendment standing in my name on the Notice Paper.  I understand 
what the minister is saying but my concern remains.  If there is no harm in the amendment, I would like those 



Extract from Hansard 
[ASSEMBLY - Thursday, 3 April 2003] 

 p6191b-6203a 
Mr Bernie Masters; Dr Judy Edwards; Mr Brendon Grylls 

 [6] 

words removed to ensure beyond any reasonable doubt that the memorial refers to every notice that is relevant to 
the piece of land. 

Dr J.M. EDWARDS:  As I explained, we have looked carefully at all of the member’s amendments and we 
believe this amendment is unnecessary.   

Amendment put and negatived. 
Mr B.J. GRYLLS:  When would the memorial on a land title be removed from a site that was classified 
“remediation required” or “restricted use”?  My concern is that a memorial could impact unfairly on any future 
business transaction on the site.  

Dr J.M. EDWARDS:  The memorial relating to restricted use would be removed only when that classification 
was removed.  Does that answer the member’s question? 

Mr B.J. Grylls:  Yes.  It therefore could be removed? 

Dr J.M. EDWARDS:  Yes.  I move - 

Page 55, line 31 - To delete “prescribed” and substitute “relevant”. 

Amendment put and passed. 
Mr B.K. MASTERS:  I move - 

Page 56, after line 2 - To insert the following - 

(4) A person may make a written request to the CEO that the CEO initiate the giving of a 
notice to the Registrar under section (3) and the CEO shall decide the fate of the 
request within 14 days of the receipt of the written request. 

Subclause (3) states that the CEO is to give notice to the registrar, which relates to memorials and so on.  
However, no requirement is placed on the CEO’s shoulders to give that notice in an expeditious or timely 
manner or in a manner that takes account of the economic and other realities of the modern world.  I therefore 
seek to insert new clause (4), which would basically require someone who believes that a memorial should not 
be on a title - presumably on land that the person owns or otherwise controls - to request in writing that the CEO 
initiate the giving of a notice to the registrar and that the CEO decide the fate of the request within 14 days.  This 
is similar to an amendment I moved that was accepted by the Government in the Environmental Protection 
Amendment Bill 2002.  There is no harm in this amendment and, more importantly, it would ensure that the 
CEO did not sit on his hands when a site had been contaminated but later remediated. 
Dr J.M. EDWARDS:  The removal of the memorial will be immediately dealt with in the process of 
reclassification; it will, therefore, be a seamless transition.  The CEO will not undergo a reclassification, go away 
and have a cup of tea or a holiday and come back and deal with the memorial; it will be part of the one action. 
Mr B.K. Masters:  Will the minister indicate where in the Bill there is reference to the automatic action taken on 
the memorial when a site is reclassified?  If there is no reference to that in the Bill, my concern is that the CEO 
could sit on that knowledge until his or her choosing and the reclassification would not be made when a site had 
been deemed remediated.  There must be a trigger or push that an affected person can undertake to require the 
CEO to reclassify the site and remove the memorial.   
Dr J.M. EDWARDS:  While land is classified in a certain way, the memorial will stay.  As soon as the land is 
reclassified, the memorial will go.  The trigger is the reclassification.  There is no time line in the Bill because it 
is presumed that the two steps are intimately linked.  The trigger to reclassify is the application for the certificate 
of contamination audit. 
Mr B.K. Masters:  That is a trigger.  So that I can quickly refer to it, will the minister tell me where in the 
legislation there is reference to the issuing of a certificate of remediation compliance?  Clause 61 refers to the 
certificate. 
Dr J.M. EDWARDS:  Clause 61 refers to a person applying for a certificate of contamination audit. 
Mr B.K. MASTERS:  I seek the leave of the House to withdraw the amendment and I will quickly try to figure 
out whether clause 62 needs amendment. 
Amendment, by leave, withdrawn. 
Clause, as amended, put and passed.   

Clause 59:  Notice of memorial to be given - 
Mr B.K. MASTERS:  I move -  

 Page 57, line 17 - To insert after “owner” the words “and occupier”.  
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When a memorial has been placed or otherwise dealt with on a title, the chief executive officer is required to 
advise the owner, the Western Australian Planning Commission, the CEO of the Department of Health, each 
local government department and each responsible authority.  Should he not ensure that the loop is totally closed 
and advise the occupier of the relevant land?  The occupier is the person who will presumably have daily use of 
the land.  If the CEO is to go to the trouble of issuing at least five - perhaps more - notices of a memorial, surely 
the occupier or occupiers - there could be many occupiers in some instances - should be advised of the memorial 
so that they are fully informed of what is occurring on the land beneath their feet?  
Dr J.M. EDWARDS:  The placement of the memorial is essentially an administrative action.  It follows the 
classification of the site and the issuing of the notices.  The Bill contains provisions for occupiers to be informed 
when notices are issued.  The notice is the guts of the matter.  The occupier will know from the notices about the 
guts of the matter, whereas the memorial is more the administrative instrument on the title.  To that extent, the 
Government does not think it is necessary to advise the occupier of its placement.  

Amendment put and negatived.  

Clause put and passed.  

Clause 60:  Contaminated Sites Management Fund -  
Mr B.K. MASTERS:  I have received a query from an industry group which reads as follows  - 

 My understanding is that the DEP already has an unofficial list of sites for which the State will be 
responsible and has placed priorities for funding in accordance with the risk it has assessed to human 
health and the environment.  My understanding is that if you own or occupy a contaminated site (for 
which you think the State should be responsible for remediation) and your site isn’t on that list as a high 
priority, you are unlikely to receive funding from the state in the forseeable future.  Is the Minister 
going to make that list public and clarify the rules for entry?  Will decisions regarding the list be able to 
be challenged (ie where there may be a greater need)?  

That is a reasonable concern.  The contaminated sites management fund has a number of purposes.  However, 
when the money is to be used to clean up orphan sites, although the DEP may have its own private list at the 
moment, who knows what could be discovered over the coming years that may need to be treated as a high 
priority.  Can the minister indicate how the list will be prioritised and whether a mechanism will exist to enable 
someone who has what he considers to be a far more severely contaminated site to have his case heard, hopefully 
not in the court of law but in a process subject to guidelines issued by the minister?  

Dr J.M. EDWARDS:  Once the Bill is proclaimed and operating the database will show all known contaminated 
sites.  They will be classified according to the hierarchy I have mentioned before of public health, environmental 
harm and other sites.  As new sites are identified, investigated and classified the priority list will potentially 
change.  It could change dramatically, for example, if someone were to identify what turned out to be the State’s 
worst contaminated site.  That would go to the top of the list.  The money from the fund will be spent with the 
minister’s permission.  The minister will keep a constant eye on priorities.  A proper system of classification will 
exist, but it will change as new information comes to hand.  The classification process will be transparent and 
sites will be treated in a hierarchical order from greatest to the least.  Did the member have another point?   

Mr B.K. Masters:  The points were: is the list public; what are the rules for inclusion on the list; and will there be 
an ability to challenge decisions relating to the list?   

Dr J.M. EDWARDS:  The department has lists of contaminated sites.  For some time, government agencies have 
been assessing the land they own to see which areas are contaminated, which areas they think might be 
contaminated, which areas need remediation and investigation and, when they know a lot about the site, the risks 
posed by the site.  That information will be placed on the database.  There is no secret about it.  Decisions about 
clean-up priorities will be based on objective factors.  

Mr B.K. Masters:  I think the concern is about the lack of flexibility that could be built into that list.  

Dr J.M. EDWARDS:  There is no need for concern.  The prime concern of all of us will be a site that is a health 
hazard to the population.  The hierarchy will be clear.   

Mr B.K. Masters:  I have known some public servants who have made up their minds years in advance and will 
not change them for anything. 

Dr J.M. EDWARDS:  That will be considered under the mechanisms of this Bill.  We will have that great 
committee!  

Clause put and passed.  

Clause 61 put and passed.  
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Clause 62:  Certificate of contamination audit -  
Mr B.K. MASTERS:  I have an amendment on the Notice Paper.  Subclause (4) requires that a copy of the 
certificate of contamination audit be given by the CEO to - 

 (a) each owner of the land . . . and 

 (b) at the discretion of the CEO, an occupier of the land. 

The ACTING SPEAKER (Mr McRae):  The minister has circulated an amendment.  

Dr J.M. Edwards:   That is correct.  My apologies; I was reading page 61.  I apologise that this amendment was 
circulated at somewhat late notice.  It picks up one of the member for Vasse’s suggestions; that is, to put a time 
frame on the classification.  A 45-day period is to be inserted.  I move - 

Page 60, after line 16 - To insert the following - 

(2) The CEO is to take action under subsection (1) - 

(a) within 45 days after - 

(i) receiving a request for a certificate of contamination audit in respect 
of the land; or 

(ii) if a request for further information has been made under section 
61(4), receiving the further information requested; or 

(b) if, in the opinion of the CEO, there are particular circumstances which make 
it difficult to take action under subsection (1) within that time, within such 
further time as the CEO decides is necessary to take the action. 

(3) The CEO is to cause written notice of a decision under subsection (2)(b) to be given, 
or to ensure that reasonable attempts have been made to do so - 

(a) to the person who requested the certificate of contamination audit in respect 
of the land and, at the discretion of the CEO, any other owner or occupier of 
the land; and 

(b) within the time referred to in subsection (2)(a). 

Amendment put and passed. 
Mr B.K. MASTERS:  I move -  

Page 61, line 5 - To delete “at the discretion of the CEO”. 

I will not repeat what I said earlier.  I believe that the CEO should be required, rather than have the discretion, to 
give each occupier of the land a copy of any certificate of contamination order. 

Dr J.M. EDWARDS:  This is a similar amendment to those previously moved by the member for Vasse.  For 
that reason the Government will not support it.  As I said before, in exercising his discretion, the CEO will have 
a duty of care to ensure that occupiers who may be at risk are duly informed.  It is worthwhile pointing out that 
the owner has the same duty of care.  We believe that absolute requirements are unduly onerous when no risk 
exists. 

Amendment put and negatived. 

Clause, as amended, put and passed. 

Clause 63:  Disclosure statement made within 2 years of commencement of Act - 
Mr B.K. MASTERS:  Why must the disclosure statement be made within two years of the commencement of the 
Act rather than one year, three years or five years?  What is the thinking behind a two-year period being deemed 
adequate after the commencement of the Act for certain actions to be taken relating to disclosures and so on? 

Dr J.M. EDWARDS:  Our thinking was that it is a reasonable but finite period within which to undertake the 
activity. 

Clause put and passed. 

Clauses 64 to 70 put and passed. 

Clause 71:  No action may be taken with respect to accreditation - 
Mr B.K. MASTERS:  The clause reads in part “the CEO or any other person acting under this Act”, meaning 
that no action or other proceeding for damages lies against the State, minister, CEO or any other person acting 
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under the Act for any loss or injury suffered as a result of the accreditation.  What does this mean?  I think I 
know, but I would like it outlined in a little more detail. 
Dr J.M. EDWARDS:  Just in case the member was wondering, it does not mean that the auditor is indemnified.  
What is in mind is that if the CEO had delegated this responsibility, for example, to a director to specialise in an 
area and undertake the tasks, he or she is indemnified. 
Clause put and passed. 

Clauses 72 to 75 put and passed. 

Clause 76:  Appeals as to responsibility for remediation and exemption certificates - 
Mr B.K. MASTERS:  I move - 

Page 71, lines 6 and 7 - To delete “on a question of law”. 

Page 71, lines 14 and 15 - To delete the lines. 

Earlier in the debate on the Bill I referred to the fact that advice from Hon Peter Foss indicated that if there were 
to be no binding of the rules of evidence when the committee was in operation, there needed to be an appeal 
process through to the minister.  The minister has not accepted that amendment suggested by the Opposition.  
Therefore, the only other thing I can do is to press the point made by Hon Peter Foss and to seek the removal 
from clause 76 of the two references, so that an appeal can be made to the Supreme Court on any matter rather 
than restricting an appeal to a question of law.  I believe that the minister will not accept these amendments.  I 
put them for the sake of Hon Peter Foss, whose opinion I value highly because I believe it is a legitimate 
concern.  If the technical competence of the committee is questioned - I emphasise the words “technical 
competence” - there is no ability for anyone to have their day in court.  There is no appeal to the minister and 
clause 76 restricts appeals to questions of law.  Without having a great deal of legal training to back me up, I 
believe that the two deletions are justified. 
Dr J.M. EDWARDS:  The Government will not accept the amendments for the reasons that have been outlined.  
The Bill is pretty straightforward.  We are in many ways limiting the general public’s rights in some respects.  
Third party appeals are not available under the provisions of this Bill, but are available under the Environmental 
Protection Act, for example.  We are looking at people directly affected and giving them opportunities for 
various appeals according to the types of decisions made along the way.  We are referring to a party aggrieved 
by a decision of the committee.  It is worth stating the obvious: thanks to the member, the committee will now 
always have on it an auditor and a legal person as well as, at a minimum, one other expert and maybe two other 
experts.  I believe that the lawyer and the auditor will both perform very valuable roles in the process of 
checking technical competence and ensuring that decisions are proper.  Rather than have a lot of appeals, we 
have restricted this to a question of law.  Having listened to the member’s comments in the second reading 
debate, I had a discussion about rights and natural justice to double-check that they were protected.  I am 
satisfied that our drafting people and lawyers have looked at that properly.  Notwithstanding the respect I have 
for the views of Hon Peter Foss and the member for Vasse, the Government does not accept these amendments.  
It does not believe they are necessary. 
Amendments put and negatived. 

Clause put and passed. 

Clauses 77 to 80 put and passed. 

Clause 81:  Decision of committee - 
Dr J.M. EDWARDS:  I move - 

Page 73, line 27 - To delete the “Minister” and substitute “committee”. 

The reason for the amendment is to correct an error.  The clause refers to decisions of the Contaminated Sites 
Committee on appeals. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 82 and 83 put and passed. 

Clause 84:  Time for bringing prosecutions - 
Dr J.M. EDWARDS:  I move - 

 Page 75, lines 17 to 23 – To delete the lines and substitute the following – 



Extract from Hansard 
[ASSEMBLY - Thursday, 3 April 2003] 

 p6191b-6203a 
Mr Bernie Masters; Dr Judy Edwards; Mr Brendon Grylls 

 [10] 

  (2) Despite section 51 of the Justices Act 1951 and subsection (1), if a complaint of an 
offence under this Act specifies the day on which evidence of the alleged offence first 
came to the attention of a person authorised to institute the prosecution under section 
83 the complaint - 

   (a) may be made within 24 months after that day; and 

   (b) need not contain particulars of the day on which the offence is alleged to 
have been committed. 

I am advised this is a much clearer way of reaching the same end point.  For that reason, I make this amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 85 to 87 put and passed. 

Clause 88:  Inspectors, authorised officers and analysts - 
Mr B.K. MASTERS:  Before moving the three amendments standing in my name I will seek an explanation and 
advice from the minister.  This clause deals with inspectors, authorised officers and analysts who have their 
positions created through various sections of the Environmental Protection Act.  The clause states three times 
that an inspector “may also be appointed”.  Why not have an automatic appointment for someone holding an 
appropriate position under the Environmental Protection Act?  Rather than create a bureaucratic need for the 
chief executive officer or someone else to make 10 or 15 members of staff inspectors, authorised officers or 
analysts, why not automatically allow everyone employed under the Environmental Protection Act to perform 
particular duties under the Contaminated Sites Act as it will be?  Is there a particular reason for not going down 
that path? 

Dr J.M. EDWARDS:  Inspectors are appointed under the Environmental Protection Act.  However, they do not 
all have the same qualifications and experience.  They will not all be suitable for the purposes of the 
Contaminated Sites Bill.  As an example, a noise inspector probably could not adequately perform a role as a 
contaminated sites inspector.  I am advised that the Environmental Protection Act is fairly prescriptive about 
inspectors.  The chief executive officer specifies the functions they can perform.  They may perform functions 
under the Environmental Protection Act that do not directly translate to the Contaminated Sites Bill. 

Mr B.K. MASTERS:  In that case, I will not proceed with my amendments. 

Clause put and passed. 

Clauses 89 and 90 put and passed. 

Clause 91:  Other provisions of EP Act apply- 
Mr B.K. MASTERS:  I am seeking to do a favour for the member for Merredin, who is not here.  An amendment 
stands in his name to delete “118”.  I have not the faintest idea what section 118 of the Environmental Protection 
Act is all about.  If the minister or her adviser indicates what the section concerns I will be able to decide 
whether to move the amendment. 

Dr J.M. EDWARDS:  Section 118 of the Environmental Protection Act refers to directors’ liability.  The 
member probably heard the arguments previously put by the member for Merredin.  The Government has 
recently argued for changes to the section.  They have not yet occurred because the Environmental Protection 
Amendment Bill 2002 is still in the other place.  The member had argued about making changes that may be 
further changed.  The Government does not accept the member for Merredin’s amendment. 

However, I have an amendment.  I move - 

Page 79, line 7 - To delete “, and 120” and substitute “120 and 121”. 

The issue of indemnity was accidentally omitted from the Bill.  This amendment will ensure that persons acting 
with the authority conferred by the Bill have the same protection from personal liability as under the 
Environmental Protection Act. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 92 and 93 put and passed. 

Clause 94:  Victimisation - 
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Mr B.K. MASTERS:  This is a very important clause because it deals with victimisation.  To a certain degree, it 
involves the issues of whistleblowing, public credibility and so on for people on both sides of the argument 
should a claim be made about a potential or actual contaminated site.  Under the definition of “detrimental 
action” on page 81 of the Bill, I am concerned that this provision does not apply when a detrimental action 
affecting a person impacts upon his public standing or reputation.  Clause 94(3)(b) states that a detrimental 
action includes action causing, compromising or involving -  

adverse discrimination, disadvantage, or adverse treatment in relation to a person’s career, profession, 
employment, trade or business . . . . 

In other words, if a person uses the Bill to undertake a certain activity and his action is viewed as a detrimental 
action as defined in the Bill, what is not covered by the Bill is the damage to a person’s public standing or 
reputation caused by that detrimental action.  I am not a lawyer, and I suspect that a person can sue to have his or 
her good name protected under common law.  However, I am aware that many lawyers in this country believe 
that our public defamation laws are seriously deficient.  Therefore, I move -  

Page 81, line 24 - To insert after “business” the following - 

, public standing or reputation 

The Bill must specifically state that a detrimental action goes far beyond what common law may address, and it 
must definitely include an action that causes, comprises or involves damage or loss to a person, or impacts upon 
a person’s public standing and reputation.   

Dr J.M. EDWARDS:  The Government does not support this amendment.  Essentially, the member is talking 
about defamation, for which civil remedies already exist.  It is not appropriate to include the member’s 
amendment in this Bill.  The member made more general comments about civil laws, but this is not the forum in 
which to debate those issues.  Clause 9 of the Bill does not prevent a person from obtaining damages through 
other means.   

Mr B.K. MASTERS:  If there is no need to insert the four words I have suggested in my amendment, why is 
there a need to be concerned about a person’s career, profession, employment, trade or business as a result of 
detrimental action that may impact upon those features of a person’s life?  Surely a person’s career requires the 
same, and valid, level of concern as his or her public standing or reputation.  Why include subclause (3)(b) under 
detrimental action with its various implications without including public standing or reputation?  If a person’s 
public standing and reputation are covered under common or civil law, I would have thought that the other parts 
of this clause were also covered.  Is there a deficiency elsewhere in Western Australia’s legislation?   

Dr J.M. EDWARDS:  I remind members that we are dealing with the provision that protects people who provide 
information for the purpose of the Act from victimisation.  I want members to be clear about the category of 
people with whom we are dealing.  In some ways, the member raised a good point.  However, there comes a 
point at which we must draw a line, and this is that point.  As I have said, the Bill does not prohibit people from 
taking action for defamation.  It does not prevent people from exercising their rights in other ways.   

Amendment put and negatived.   

Clause put and passed.   

Clause 95 put and passed.   

Clause 96:  Guidelines -  

Mr B.K. MASTERS:  A practitioner within the area of contaminated sites and waste management has raised with 
me concern about clause 96.  In an e-mailed letter he states - 

The draft Bill sets out the powers to make regulations and publish guidelines that will give effect and 
interpretation to the mechanics of the Bill.   

Such regulations and guidelines relate to the fees associated with the service provided and an accredited 
auditor scheme.  I have an issue in that the no-one in the wider public has seen drafts of these 
regulations or some of the more important guidelines.   

For example, I do not believe that the Government has published draft regulations outlining what fees 
people are expected to pay for having information assessed by the DEP and a classification made and a 
certificate issued.  I would have thought it reasonable to let the community know what these might be 
and that they are reasonable fees.   

Many of the guidelines yet to be produced are supposed to explain how, in a practical sense, the 
definitions under the Bill such as “contaminated” and “risk of harm” are to be interpreted.  Without 
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these, upon proclaiming of the Bill many people will not understand the status of their site, even if 
assessments have been undertaken.   

I am sure the person who wrote that would appreciate a response from the minister.  We have previously 
discussed the need for the minister to issue guidelines for particular aspects of the CEO’s ability to act in certain 
areas, and later I will move to insert new clause 100.  Without seeking a prolonged debate on the issue, the 
person who raised these concerns deserves a response.   

Dr J.M. EDWARDS:  I agree with virtually everything the member said.  Draft guidelines have been drawn, and 
they are on the Internet.  The guidelines are available for people to read.  The guidelines are a draft only, because 
we do not have the head power to make guidelines.  Regulations are currently being drafted, and they too will be 
circulated for comment and feedback so that we can ensure that they are properly workable.   

Mr B.K. MASTERS:  When I read clause 96 I made a note that I needed to confirm that acts contrary to 
guidelines are not illegal, or will not be considered inherently unacceptable, without investigation or 
consideration.  In other words, if the CEO issues guidelines and a person who undertakes an action relating to a 
contaminated site does something somewhat different - I will not say profoundly different - from the guidelines, 
is that person automatically guilty of an offence, or will his variance from the guidelines be automatically 
considered to be unacceptable unless a reasonable argument is put forward to that person by the CEO and an 
opportunity exists for the person to explain and justify why he varied from the guidelines?   

Dr J.M. EDWARDS:  That is a good question.  The guidelines are designed to help people, provide advice and 
to give people a warning, from a distance, about what they may have to do as they move through the process.  
They are not legal instruments.  I think the CEO will have to have regard for the guidelines, but clearly if 
someone is not following the guidelines there is nothing in the Bill that attracts a penalty.  If a person does not 
follow the guidelines and commits another offence, that is another matter.  The guidelines are meant to be 
helpful.  Clause 13 deals with the CEO’s classification of sites.  He or she must take into account any relevant 
guidelines.  Again, the guidelines will help people through the process.   

Clause put and passed.   

Clauses 97 to 99 put and passed. 

New clause 100 -  
Mr B.K. MASTERS:  I move -  

Page 84, after line 22 - To insert the following - 

100. Ministerial Guidelines 

(1) The Minister may by notice published in the Government Gazette make, 
amend, or revoke guidelines relating to the manner in which the CEO is 
to perform the CEO’s functions under this Act. 

(2) The CEO is to have regard to the guidelines in the exercise of his or her 
functions under this Act. 

This proposed new clause arises from a suggestion that has been put to me by industry.  What I have done with 
this proposed new clause is lift almost word for word the wording in the Environmental Protection Amendment 
Bill 2002 on ministerial guidelines.  Previously we have talked about the need for the minister to issue guidelines 
to give the CEO some indication of which way to go on certain issues.  This proposed new clause will allow the 
minister to do exactly that.   

Dr J.M. EDWARDS:  I am advised by Mr Malcolm, the parliamentary counsel, that it is a fundamental principle 
of public sector management, and I guess also the Public Sector Management Act, that the minister may direct or 
instruct a CEO.  To that extent, this proposed new clause is not necessary.  I am advised by Mr Malcolm that he 
cannot find this clause in the Environmental Protection Amendment Bill, and I guess in the whole State he is 
probably the person who is most on top of the Bill.   

Mr B.K. Masters:  Perhaps I lifted those words from the Environmental Protection Act.   

Dr J.M. EDWARDS:  No.  The adviser thinks that someone did try to move a similar amendment, but it was 
rejected.  Is the member thinking of the EP regulations?   

Mr B.K. Masters:  Yes.  The words have been lifted from regulation 20KA of the Environmental Protection 
Regulations 1987.  I think I made a minor amendment to those words to make them relevant to this Bill.  Is it the 
minister’s advice that the insertion of this new clause will cause problems with the application of this Bill?  If no 
direct problems will arise from its inclusion, I will pursue the insertion of this proposed new clause.   
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Dr J.M. EDWARDS:  I am advised that it would be dangerous to accept this amendment.  

Mr B.K. Masters:  Why? 

Dr J.M. EDWARDS:  Because in the Environmental Protection Regulations these words have a very narrow 
meaning, but if we were to lift them from the regulations and apply them to this Bill I am informed it would 
make the meaning so broad as to be dangerous. 
New clause put and negatived. 
Schedules 1 to 3 put and passed.   
Postponed clause 14:  Classification of reported sites -  
Resumed from 20 March after the clause had been partly considered. 
Dr J.M. EDWARDS:  I move -  

Page 14, line 7 - To delete “site as soon as is practicable” and substitute the following - 

  site - 

 (a) within 45 days after receiving that report; or 
 (b) if, in the opinion of the CEO, there are particular circumstances which 

make it difficult to classify the site within that time, within such further 
time as the CEO decides is necessary to classify the site. 

 (2) The CEO is to cause written notice of a decision under subsection (1)(b) to be 
given, or to ensure that reasonable attempts have been made to do so - 

 (a) to the same persons as are to be given notice of the classification of the 
site under section 15(1)(a) to (c); and  

 (b) within 45 days after receiving the relevant report under section 11 or 12. 

We have referred to this amendment already.  This is the other part of the amendment moved recently in which 
we inserted the time frame of 45 days after receipt of the report.  This amendment picks up on some comments 
made by the member for Vasse and rectifies the situation.   
Mr B.K. MASTERS:  I am grateful to the minister for acknowledging the concern that was raised with me by 
constituents, industry and others.  The amendment to clause 14 addresses the concerns that I raised, and I advise 
that I will not be moving the amendment standing in my name.   
Amendment put and passed.   
Postponed clause, as amended, put and passed.   
Title put and passed.  
 


